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SUPPLEMENTARY INFORMATION:

Background

On June 6, 2003, the United States and the Republic of Chile (the
‘‘Parties’’) signed the U.S.-Chile Free Trade Agreement (‘‘US-CFTA’’).
The provisions of the US-CFTA were adopted by the United States
with the enactment of the United States-Chile Free Trade Agree-
ment Implementation Act (the ‘‘Act’’), Pub. L. 108–77, 117 Stat. 909
(19 U.S.C. 3805 note), on September 3, 2003. Section 210 of the Act
requires that regulations be prescribed as necessary.

Those customs-related US-CFTA provisions which require imple-
mentation through regulation include certain tariff and non-tariff
provisions within Chapter Three (National Treatment and Market
Access for Goods) and the provisions of Chapter Four (Rules of Ori-
gin and Origin Procedures) and Chapter Five (Customs Administra-
tion).

The tariff-related provisions within US-CFTA Chapter Three
which require regulatory action by CBP are Article 3.7 (Temporary
Admission of Goods), Article 3.9 (Goods Re-Entered after Repair or
Alteration), and Article 3.20 (Rules of Origin and Related Matters).

Chapter Four of the US-CFTA sets forth the rules for determining
whether an imported good qualifies as an originating good of the
United States or Chile (US-CFTA Party) and, as such, is therefore
eligible for preferential tariff (duty-free or reduced duty) treatment
as provided for under Article 4.1 and Annex 4.1 of the US-CFTA. Un-
der Article 4.1 within that Chapter, originating goods may be
grouped in three broad categories: (1) goods which are wholly ob-
tained or produced entirely in one or both of the Parties; (2) goods
which are produced entirely in one or both of the Parties and which
satisfy the specific rules of origin in US-CFTA Annex 4.1 (change in
tariff classification requirement and/or regional value content re-
quirement); and (3) goods which are produced entirely in one or both
of the Parties exclusively from materials that originate in those
countries. Article 4.2 sets forth the methods for calculating the re-
gional value content of a good. Article 4.3 sets forth the rules for de-
termining the value of materials for purposes of calculating the re-
gional value content of a good and applying the de minimis rule.
Article 4.4 sets forth the rules for determining whether accessories,
spare parts, or tools delivered with a good qualify as material used
in the production of such good. Article 4.6 provides for accumulation
of production by two or more producers. Article 4.7 provides a de
minimis criterion. The remaining Articles within Section A of Chap-
ter Four consist of additional sub-rules, applicable to the originating
good concept, involving fungible materials, packaging materials,
packing materials, transshipment, and non-qualifying operations.
The basic rules of origin in Chapter Four of the US-CFTA are set
forth in General Note 26, Harmonized Tariff Schedule of the United
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States (HTSUS). In addition, Section B of Chapter Four sets forth
the procedural requirements which apply under the US-CFTA, in
particular with regard to claims for preferential tariff treatment.

Chapter Five sets forth the customs operational provisions related
to the implementation and continued administration of the
US-CFTA.

On March 7, 2005, Customs and Border Protection (‘‘CBP’’) pub-
lished CBP Dec. 05–07 in the Federal Register (70 FR 10868) set-
ting forth interim amendments to implement the preferential tariff
treatment and other customs-related provisions of the US-CFTA. In
order to provide transparency and facilitate their use, the majority
of the US-CFTA implementing regulations set forth in CBP Dec.
05–07 were included within new Subpart H in Part 10 of title 19 of
the Code of Federal Regulations (19 CFR Subpart H, Part 10). How-
ever, in those cases in which US-CFTA implementation was more ap-
propriate in the context of an existing regulatory provision, the US-
CFTA regulatory text was incorporated in an existing part within
the CBP regulations. CBP Dec. 05–07 also set forth a number of
cross-references and other consequential changes to existing regula-
tory provisions to clarify the relationship between those existing pro-
visions and the new US-CFTA implementing regulations.

Although the interim regulatory amendments were promulgated
without prior public notice and comment procedures and took effect
on March 7, 2005, CBP Dec. 05–07 provided for the submission of
public comments which would be considered before adoption of the
interim regulations as a final rule, and the prescribed public com-
ment period closed on June 6, 2005. A discussion of the comments re-
ceived by CBP is set forth below.

Discussion of Comments

A total of three commenters responded to the solicitation of com-
ments on the interim regulations set forth in CBP Dec. 05–07. The
comments are discussed below.

Comment:

One commenter stated that §§ 10.412 and 10.415, which concern
importer obligations and maintenance of records, respectively,
should make clear that importers are required to retain records and
documents related to the production of goods for which preferential
tariff treatment is claimed only to the extent that they possess such
records in the normal course of business. The commenter explained
that, in many cases involving unrelated parties, Chilean producers
may be unwilling to share their production information and costs
with the U.S. importer.
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CBP’s Response:

CBP recognizes that, under certain circumstances, Chilean pro-
ducers may be reluctant to provide production information and costs
to U.S. importers due to business confidentiality concerns. In these
cases, CBP has no objection to the direct submission to the port di-
rector of such information from the exporter or producer. To clarify
this point, CBP is amending § 10.412 in this final rule by adding a
sentence at the end of paragraph (a) stating that CBP will allow for
the direct submission by the exporter or producer of business confi-
dential or other sensitive information, including cost and sourcing
information. Regarding § 10.415, CBP notes that paragraph (a) of
that section provides, in pertinent part, that an importer claiming
preferential tariff treatment must maintain for five years after the
date of importation of the good ‘‘. . . any records and documents that
the importer has relating to the origin of the good. . . .’’ [Emphasis
added.] CBP submits that the current language of the regulation ad-
equately addresses the commenters’s concerns.

Comment:

One commenter noted that §§ 10.441 and 10.442, concerning pro-
cedures for the filing and processing of post-importation duty-refund
claims, set forth several references to the words ‘‘petition or request
for reliquidation.’’ The commenter asks whether these references are
necessary in view of the fact that 19 U.S.C. 1520(c) was repealed by
section 2105 of the Miscellaneous Trade and Technical Corrections
Act of 2004 (Pub. L. 108–429, 118 Stat. 2434).

CBP’s Response:

Section 1520(c), which authorized the reliquidation of an entry un-
der certain circumstances, was repealed effective December 18, 2004
(see § 2108 of the Miscellaneous Trade and Technical Corrections
Act of 2004). As a result, CBP agrees with the commenter that the
references to ‘‘petition or request for reliquidation’’ in §§ 10.441(b)(4)
and 10.442(b), (c)(2), and (d)(3) are no longer necessary. These refer-
ences have been removed in this final rule document.

Comment:

One commenter stated that § 10.455(a)(3), concerning the value of
materials, is too broad because ‘‘it would preclude transaction value
as the value of a material where the material is provided to the pro-
ducer at a price reflecting any discount or reduction in price,’’ includ-
ing quantity discounts. [Emphasis by commenter.] The commenter
suggested that the wording of this paragraph should parallel the
definition of assists in § 152.102(a) of the CBP regulations; e.g., ‘‘In
the case of a material provided to the producer free of charge or at
reduced cost . . . .’’
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CBP’s Response:

First, CBP assumes that, by using the term ‘‘transaction value,’’
the commenter meant to refer to ‘‘adjusted value’’ or ‘‘the price actu-
ally paid or payable,’’ as those terms are used in paragraphs (a)(1)
and (a)(2) of § 10.455. Second, the language ‘‘. . . or at a price reflect-
ing a discount or similar reduction . . . .’’ in § 10.455(a)(3) was taken
verbatim from Article 4.3 of the US-CFTA and section 202(e) of the
Act. CBP is bound by this statutory language and cannot make the
substantive change suggested by the commenter. CBP notes that the
effect of this provision is to prevent the value of originating materi-
als from being understated for purposes of origin determination by
the type of common discounts to which the commenter has referred.

Comment:

One commenter stated that § 10.483(c)(2), relating to voluntary
corrections of declarations, should be revised to clarify that the af-
fected import transactions should be identified ‘‘to the extent pos-
sible.’’ According to the commenter, in some cases, unrelated export-
ers will not have details (such as the date and port of importation)
on the import transactions that were affected by the incorrect decla-
ration.

CBP’s Response:

Section 10.410(b) states that it is the responsibility of the U.S. im-
porter (not the exporter) to make a corrected declaration. The im-
porter clearly should be able to identify from its records the import
transactions affected by the incorrect declaration, including the port
and approximate date of each importation. For this reason, CBP de-
clines to make the change to § 10.483(c)(2) suggested by the com-
menter.

Comment:

Two commenters noted that CBP Dec. 05–07 amended the scope
section (§ 191.0) in Part 191 of the CBP regulations, relating to
drawback, to provide a cross-reference to the US-CFTA drawback
provisions contained in new Subpart H of Part 10. However, the com-
menters stated that they were unable to find any provisions in Sub-
part H which discuss the subject of drawback.

CBP’s Response:

Although CBP originally intended to include regulations which ad-
dress the subject of drawback in new Subpart H of Part 10, it was
subsequently determined that no such regulations were necessary as
the drawback provisions in Part 191 were sufficient for purposes of
the US-CFTA. However, CBP neglected to delete the amendment to
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§ 191.0 set forth in CBP Dec. 05–07, as noted by the commenter.
That error has been corrected in this final rule document.

Additional Changes to the Regulations

In addition to the regulatory changes identified and discussed
above in connection with the discussion of public comments received
in response to CBP Dec. 05–07, the final rulemaking text set forth
below incorporates the following additional changes which CBP be-
lieves are necessary based on further internal review of the interim
regulatory text:

1. In § 10.401, relating to the scope of Subpart H:
a. The words ‘‘entered into’’ in the first sentence have been re-

placed by the word ‘‘signed’’ to avoid any potential confusion between
the date that the US-CFTA was signed (June 6, 2003) and the date
that it entered into force (January 1, 2004); and

b. The reference to Part 191 in the third sentence has been re-
moved consistent with the removal of the cross-reference to Subpart
H, Part 10 in § 191.0, as discussed in the comment discussion above;

2. In § 10.402, which sets forth general definitions:
a. The definition of ‘‘claim for preferential tariff treatment’’ in

paragraph (c) has been revised to add the words ‘‘and to an exemp-
tion from the merchandise processing fee’’ at the end of the definition
to clarify that the term encompasses a claim that a good is entitled
to an exemption from the merchandise processing fee (see
§ 24.23(c)(7) of the CBP regulations);

b. The definition of ‘‘national’’ (formerly paragraph (o)) has been
removed as that term is not used in Subpart H of Part 10;

c. A definition of ‘‘identical goods’’ has been added as new para-
graph (n). This definition was set forth in §§ 10.411(d)(2) and
10.422(d)(2) of the interim regulatory text but has been removed
from those provisions and inserted into the general definitions sec-
tion for the reason that the term also appears in § 10.474, and the
definition is equally applicable to all three provisions. In addition,
the definition has been modified slightly by replacing the word ‘‘pro-
duction’’ with the words ‘‘particular rule of origin,’’ which CBP be-
lieves more accurately describe the means by which a good is deter-
mined to qualify as originating;

d. As a result of the removal of the definition of ‘‘national’’ and
the addition of a definition for ‘‘identical goods’’ discussed above, cur-
rent paragraph (n), setting forth the definition of ‘‘indirect material,’’
has been re-designated as paragraph (o), and a conforming change
has been made to § 10.460 to reflect the re-designation of this para-
graph; and

e. The definition of ‘‘preferential tariff treatment’’ in paragraph
(s) has been revised to add the words ‘‘, and an exemption from the
merchandise processing fee’’ at the end of the definition to clarify
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that the term includes an exemption from the merchandise process-
ing fee.

3. In § 10.410, relating to the filing of a claim for preferential tar-
iff treatment:

a. Paragraph (a) has been revised to add the words ‘‘including
an exemption from the merchandise processing fee,’’ immediately fol-
lowing the words ‘‘under the US-CFTA,’’ in the first sentence to
clarify that a claim for preferential tariff treatment for an originat-
ing good under the US-CFTA includes a claim that the good is en-
titled to an exemption from the merchandise processing fee;

b. Paragraph (b) has been revised to add the words ‘‘or other in-
formation’’ immediately following the word ‘‘certification’’, consistent
with the wording in the corresponding provision in the US-CFTA
(see Article 4.12.1(c)); and

c. Paragraph (b) has been further revised to provide that a cor-
rected declaration may be effected by submission of a statement ‘‘via
an authorized electronic data interchange system,’’ as an alternative
to submission of a written statement, consistent with CBP’s move-
ment toward a paperless environment;

4. In § 10.411, relating to the certification of origin:
a. The heading to § 10.411 and the paragraph (a) introductory

text have been revised to add the words ‘‘or other information’’ after
‘‘certification’’ and ‘‘certification of origin’’ to conform to the wording
in Articles 4.12.1(b) and 4.14.1 of the US-CFTA, which reference the
importer’s obligation to submit a certificate of origin or other infor-
mation demonstrating that the good qualifies as originating;

b. Paragraph (a)(2)(iv) has been modified to add the words ‘‘for
which preferential tariff treatment is claimed’’ immediately follow-
ing the word ‘‘good’’ for clarification purposes;

c. Paragraph (a)(2)(vii), relating to multiple shipments of identi-
cal goods, has been removed and incorporated (in slightly revised
form) into re-designated paragraph (e)(2) (formerly paragraph (d)(2))
to clarify that this provision applies to certifications but not to ‘‘other
information’’ submitted pursuant to § 10.411(a);

d. Paragraph (a)(3), which sets forth the certifying statement to
be included on the certification of origin, has been removed and re-
designated as new paragraph (b) and a heading has been added.
This change clarifies that the statement is required on the certifica-
tion but not when ‘‘other information’’ is submitted pursuant to
§ 10.411(a);

e. As a result of the insertion of new paragraph (b), as discussed
above, paragraphs (b) through (e) of the interim regulatory text have
been re-designated as paragraphs (c) through (f), respectively;

f. Re-designated paragraph (c) (formerly paragraph (b)), which
concerns who may sign the certification, has been revised to require
that the certification of origin include the legal name and address of
the responsible official or authorized agent signing the certification,
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and also to ask for the telephone and e-mail address when available.
This information is necessary in the event that the person signing
the certification is not identified pursuant to paragraphs (a)(2)(i)
through (a)(2)(iii) of § 10.411; and

g. Re-designated paragraphs (d) and (f) (formerly paragraphs
(c) and (e), respectively) have been revised to add the words ‘‘or other
information’’ immediately following the word ‘‘certification,’’ consis-
tent with the changes to paragraph (a) discussed above;

5. In § 10.412, relating to importer obligations:
a. Paragraph (a) has been revised to add the words ‘‘or other in-

formation submitted to CBP under § 10.411(a) of this subpart’’ im-
mediately following the word ‘‘certification’’, consistent with the
change to the § 10.411(a) introductory text discussed above;

b. The paragraph (b) introductory text and paragraph (b)(1)
have been revised to add the word ‘‘tariff ’’ between the words ‘‘pref-
erential’’ and ‘‘treatment’’ each place they appear for clarification
purposes and consistent with other references to these words
throughout Subpart H. Paragraph (b)(1) has been further revised to
add the words ‘‘or other information’’ immediately following the word
‘‘certification’’, consistent with the change to the § 10.411(a) intro-
ductory text discussed above; and

c. Paragraph (d), which stated that ‘‘. . . importers are expected
to establish and implement internal controls which provide for the
periodic review of the accuracy of the certifications or other records
referred to in paragraph (b)(1) of this section,’’ has been removed as
there is no basis of authority for this provision in the US-CFTA or
the Act;

6. In § 10.413, concerning the validity of the certification, the
words ‘‘of this subpart’’ have been added immediately following the
reference to ‘‘§ 10.411’’ each place it appears for clarification pur-
poses;

7. In § 10.414, which sets forth the circumstances under which a
certification is not required:

a. The section heading, paragraph (a) introductory text, and
paragraph (b) have been revised to add the words ‘‘or other informa-
tion’’ immediately following the word ‘‘certification’’ each place it ap-
pears, consistent with the change to the § 10.411(a) introductory
text discussed above; and

b. The paragraph (a) introductory text has been further revised
to replace the words ‘‘for preferential tariff treatment’’ with the
words ‘‘as originating under § 10.411(a),’’ consistent with the word-
ing in § 10.411(a);

8. In § 10.415, concerning maintenance of records, the paragraph
(a) introductory text has been revised:

a. To add the word ‘‘tariff ’’ between the words ‘‘preferential’’ and
‘‘treatment’’ for clarification purposes and consistent with other ref-
erences to these words throughout Subpart H;
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b. To add the words ‘‘or other information’’ immediately follow-
ing the word ‘‘certification’’, consistent with the change to the
§ 10.411(a) introductory text discussed above; and

c. To remove the words ‘‘in the United States’’ to conform to the
corresponding provision in the US-CFTA (see Article 4.14.3), which
includes no restriction on where the records referenced in that provi-
sion must be maintained;

9. In § 10.416, relating to the consequences of failing to comply
with the requirements of Subpart H:

a. Paragraph (a) has been revised to add the words ‘‘or other in-
formation demonstrating that the good qualifies as originating’’ im-
mediately following the word ‘‘certification’’, consistent with the
change to the § 10.411(a) introductory text discussed above; and

b. Paragraph (b) has been revised to add the words ‘‘of this sub-
part’’ immediately following the reference to ‘‘§ 10.463’’ for clarifica-
tion purposes;

10. In § 10.420, relating to the filing of a tariff preference level
(TPL) claim, the words ‘‘of this subpart’’ have been added immedi-
ately following each of the references to ‘‘§ 10.421’’, ‘‘§ 10.451’’,
‘‘§ 10.421(a) or (b)’’, and ‘‘§ 10.421(c)’’ for clarification purposes;

11. In § 10.421, concerning goods eligible for TPL claims:
a. The words ‘‘of this subpart’’ have been added immediately fol-

lowing the reference to ‘‘§ 10.420’’ in the introductory text for clarifi-
cation purposes; and

b. The term ‘‘HTS’’ has been replaced each place it appears (in-
cluding the footnote) with the correct term ‘‘HTSUS’’ (see
§ 10.402(m));

12. In § 10.422, relating to the TPL certificate of eligibility:
a. The paragraph (a) introductory text has been revised to add

the words ‘‘of this subpart’’ immediately following the reference to
‘‘§ 10.421’’ for clarification purposes;

b. Paragraph (a)(2), which sets forth the information to be in-
cluded on the certificate of eligibility, has been modified to require
(in new paragraph (a)(2)(ii)) that the certificate include the legal
name and address of the responsible official or authorized agent of
the importer signing the certificate (if different from the importer of
record), and also to ask for the telephone and e-mail address when
available. Similar to the change to § 10.411(c) discussed above, this
change is necessary in the event that the person signing the certifi-
cate of eligibility is not identified pursuant to § 10.422(a)(2)(i);

c. As a result of the addition of new paragraph (a)(2)(ii), as dis-
cussed above, paragraphs (a)(2)(ii) through (a)(2)(vii) of the interim
regulatory text have been re-designated as paragraphs (a)(2)(iii)
through (a)(2)(viii), respectively; and

d. The reference to ‘‘certification’’ in paragraph (d)(2) has been
replaced with the correct word ‘‘certificate;’’
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13. In § 10.424, concerning the effect of noncompliance with ap-
plicable TPL requirements, the words ‘‘of this subpart’’ have been
added immediately following the reference to ‘‘§ 10.422’’ in para-
graph (a) and the reference to ‘‘§ 10.425’’ in paragraph (b) for clarifi-
cation purposes;

14. In § 10.440, relating to the right to make post-importation
duty refund claims, the word ‘‘part’’ has been replaced each place it
appears with the correct word ‘‘subpart’’;

15. In § 10.441, relating to the procedures for filing post-
importation claims:

a. Paragraphs (a) and (b)(2) have been revised to replace the
word ‘‘part’’ each place it appears with the correct word ‘‘subpart’’;
and

b. Paragraph (b)(2) has been further revised to add the words
‘‘or other information demonstrating’’ immediately following the
word ‘‘certification’’, consistent with the change to the § 10.411(a) in-
troductory text discussed above;

16. In § 10.442, relating to CBP processing procedures for post-
importation claims:

a. The word ‘‘part’’ in paragraphs (a) and (d)(1) has been re-
placed each place it appears with the correct word ‘‘subpart’’;

b. The words ‘‘for refund’’ have been added immediately follow-
ing the word ‘‘claim’’ in the first and second sentences of paragraph
(b) for clarification purposes; and

c. Paragraphs (d)((2) and (d)(3) have been revised to provide
that notice of a denial of a claim for a refund may be made ‘‘via an
authorized electronic data interchange system,’’ as an alternative to
the issuance of a written notice, consistent with CBP’s movement to-
ward a paperless environment;

17. In § 10.450, which sets forth definitions regarding the rules of
origin, the words ‘‘of this subpart’’ have been added immediately fol-
lowing the reference to ‘‘§§ 10.450 through 10.463’’ in the introduc-
tory text for clarification purposes:

18. In § 10.455, relating to the value of materials:
a. Paragraph (a)(1) has been revised to add the words ‘‘with re-

spect to that importation’’ at the end of the paragraph to conform to
the wording in the corresponding statutory provision (see
§ 202(e)(1)(A) of the Act);

b. The heading to paragraph (b) (‘‘Adjustments to value’’) has
been changed to read ‘‘Permissible additions to, and deductions from,
the value of materials’’ to avoid any potential confusion between the
heading to this paragraph and the term ‘‘adjusted value;’’

c. Paragraphs (b)(1)(i) and (b)(2)(i) have been revised to delete
the words ‘‘within or between the territory of Chile, the United
States, or both’’ to conform these paragraphs to the wording in the
corresponding statutory provisions (see § 202(e)(2)(A)(i) and (B)(i) of
the Act), respectively; and
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d. Paragraph (c) has been modified to replace the term ‘‘coun-
try,’’ which is not defined in Subpart H, with the more appropriate
term ‘‘Party,’’ which is defined in § 10.402(q);

19. In §§ 10.457(a) and 10.458(a), concerning fungible goods and
materials, and accumulation, respectively, the term ‘‘country’’ has
been replaced each place it appears with the more appropriate term
‘‘Party;’’

20. In § 10.461, relating to indirect materials, Example 1 has
been revised to add the words ‘‘of this subpart’’ at the end of the par-
enthetical phrase ‘‘see § 10.454(a)’’ in the third sentence;

21. In § 10.470, relating to verification of claims for preferential
tariff treatment:

a. The section heading has been revised to add the word ‘‘tariff ’’
between the words ‘‘preferential’’ and ‘‘treatment’’;

b. The heading to paragraph (a) has been revised to remove the
words ‘‘by CBP’’ to allow for the possibility that another U.S. Govern-
ment agency may assist in a verification; and

c. The first sentence of the paragraph (a) introductory text has
been revised to add the word ‘‘tariff ’’ between the words ‘‘preferen-
tial’’ and ‘‘treatment’’ and to add the words ‘‘of this subpart’’ immedi-
ately following the reference to ‘‘§ 10.410’’.

d. The second sentence of the paragraph (a) introductory text
has been revised to replace the words ‘‘for any reason is prevented
from verifying’’ with the words ‘‘is provided with insufficient infor-
mation to verify or substantiate’’, and to add the word ‘‘tariff ’’ be-
tween the words ‘‘preferential’’ and ‘‘treatment’’. The former change
recognizes that the words ‘‘for any reason’’ may be interpreted too
broadly and result in the denial of a claim for reasons beyond the
control of the parties to an import transaction. This new wording
more accurately reflects the circumstances under which a verifica-
tion may result in the denial of a claim—the failure to provide suffi-
cient information to verify or substantiate the claim for preferential
tariff treatment;

22. In § 10.473, concerning notice of a negative origin determina-
tion:

a. The incorrect reference to ‘‘section’’ in the introductory text
has been replaced with the correct word ‘‘subpart’’;

b. The introductory text has been further revised to provide for
the issuance of a negative origin determination ‘‘via an authorized
electronic data interchange system,’’ as an alternative to the issu-
ance of a written determination, consistent with CBP’s movement to-
ward a paperless environment; and

c. Paragraph (c) has been revised to replace the words ‘‘the
’Rules of Origin’ heading under this subpart’’ with the words
‘‘§§ 10.450 through 10.463 of this subpart’’ to provide more clarity
regarding the regulatory provisions to which this paragraph is refer-
ring;
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23. In § 10.474, relating to repeated false or unsupported prefer-
ence claims, the words ‘‘CBP finds’’ have been replaced with the
words ‘‘verification or other information reveals’’ to more accurately
reflect the wording in § 205(g) of the Act, which provides, in perti-
nent part, that ‘‘[i]f the Bureau of Customs and Border Protection or
the Bureau of Immigration and Customs Enforcement finds indica-
tions of a pattern of conduct. . . .’’ [Emphasis added.];

24. In § 10.483, concerning the framework for correcting declara-
tions and certifications:

a. The incorrect reference to ‘‘part’’ in paragraph (a)(2) has been
replaced by the correct word ‘‘chapter’’; and

b. Paragraph (c) has been revised to remove the word ‘‘Written’’
in the heading and by providing in the introductory text for the sub-
mission of a statement ‘‘via an authorized electronic data inter-
change system,’’ as an alternative to the submission of a written
statement, consistent with the change described above in regard to
§ 10.410(b);

Conclusion

Accordingly, based on the comments received and the analysis of
those comments as set forth above, and based on the additional con-
siderations discussed above, CBP believes that the interim regula-
tions published as CBP Dec. 05–07 should be adopted as a final rule
with certain changes as discussed above and as set forth below.

Executive Order 12866

CBP has determined that this document is not a regulation or rule
subject to the provisions of Executive Order 12866 of September 30,
1993 (58 FR 51735, October 1993), because it pertains to a foreign
affairs function of the United States and implements an interna-
tional agreement and, therefore, is specifically exempted by section
3(d)(2) of Executive Order 12866.

Regulatory Flexibility Act

The regulations to implement the preferential tariff treatment and
other customs-related provisions of the US-CFTA were previously
published in CBP Dec. 05–07 as interim regulations. CBP issued the
regulations as an interim rule because it had determined that: (1)
they involve the foreign affairs function of the United States pursu-
ant to section 553(a)(1) of the Administrative Procedure Act (APA);
and (2) prior public notice and comment procedures on these regula-
tions were impracticable, unnecessary, and contrary to the public in-
terest pursuant to section 553(b)(B) of the APA. Because no notice of
proposed rulemaking was required, the provisions of the Regulatory
Flexibility Act, as amended (5 U.S.C. 601 et seq.), do not apply. Ac-

12 CUSTOMS BULLETIN AND DECISIONS, VOL. 41, NO. 2, JANUARY 3, 2007



cordingly, this final rule is not subject to the regulatory analysis re-
quirements or other requirements of 5 U.S.C. 603 and 604.

Paperwork Reduction Act

The collection of information contained in this final rule has previ-
ously been reviewed and approved by the Office of Management and
Budget in accordance with the requirements of the Paperwork Re-
duction Act (44 U.S.C. 3507) under control number 1651–0117. The
collection of information in these regulations is in §§ 10.410 and
10.411. This information is used by CBP to determine eligibility for a
tariff preference or other rights or benefits under the US-CFTA and
the Act. The likely respondents are business organizations including
importers, exporters and manufacturers.

The estimated average annual burden associated with the collec-
tion of information in this final rule is 0.2 hours per respondent or
recordkeeper. Comments concerning the accuracy of this burden esti-
mate and suggestions for reducing this burden should be directed to
the Office of Management and Budget, Attention: Desk Officer for
the Department of the Treasury, Office of Information and Regula-
tory Affairs, Washington, D.C. 20503. A copy should also be sent to
the Trade and Commercial Regulations Branch, Regulations and
Rulings, Bureau of Customs and Border Protection, 1300 Pennsylva-
nia Avenue, N.W. (Mint Annex), Washington, D.C. 20229.

Signing Authority

This document is being issued in accordance with § 0.1(a)(1) of the
CBP regulations (19 CFR 0.1(a)(1)) pertaining to the authority of the
Secretary of the Treasury (or his/her delegate) to approve regula-
tions related to certain customs revenue functions.

List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties and inspection, Exports, Im-
ports, Preference programs, Repairs, Reporting and recordkeeping
requirements, Trade agreements (United States-Chile Free Trade
Agreement).

19 CFR Part 191

Commerce, Customs duties and inspection, Drawback, Reporting
and recordkeeping requirements, Trade agreements.

Amendments to the Regulations

Accordingly, the interim rule amending Parts 10, 24, 162, 163,
178, and 191 of the CBP regulations (19 CFR Parts 10, 24, 162, 163,

BUREAU OF CUSTOMS AND BORDER PROTECTION 13



178, and 191), which was published at 70 FR 10868 on March 7,
2005, is adopted as a final rule with certain changes as discussed
above and set forth below.

PART 10 – ARTICLES CONDITIONALLY FREE, SUBJECT TO
A REDUCED RATE, ETC.

1. The general authority citation for Part 10 and the specific au-
thority for Subpart H continue to read as follows:

AUTHORITY: 19 U.S.C. 66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

Sections 10.401 through 10.490 also issued under Pub. L. 108–77,
117 Stat. 909 (19 U.S.C. 3805 note).

2. Section 10.401 is amended by removing the words ‘‘entered
into’’ in the first sentence and adding, in their place, the word
‘‘signed’’, by adding the word ‘‘and’’ immediately prior to the number
‘‘163’’ in the third sentence, and by removing the words ‘‘and 191’’ in
the third sentence;

3. Section 10.402 is amended by revising paragraph (c), removing
current paragraph (o), re-designating current paragraph (n) as para-
graph (o), adding a new paragraph (n), and revising paragraph (s).
The revisions and addition to § 10.402 read as follows:

§ 10.402 General definitions.

* * * * *
(c) Claim for preferential tariff treatment. ‘‘Claim for preferential

tariff treatment’’ means a claim that a good is entitled to the duty
rate applicable under the US-CFTA and to an exemption from the
merchandise processing fee;

* * * * *
(n) Identical goods. ‘‘Identical goods’’ means goods that are the

same in all respects relevant to the particular rule of origin that
qualifies the goods as originating;

* * * * *
(s) Preferential tariff treatment. ‘‘Preferential tariff treatment’’

means the duty rate applicable to an originating good under the US-
CFTA, and an exemption from the merchandise processing fee.

* * * * *
4. Section 10.410 is amended by adding the words ‘‘including an

exemption from the merchandise processing fee,’’ immediately fol-
lowing the words ‘‘under the US-CFTA,’’ in the first sentence of para-
graph (a) and by revising paragraph (b). Revised paragraph (b) reads
as follows:
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§ 10.410 Filing of claim for preferential tariff treatment
upon importation.

* * * * *
(b) Corrected declaration. If, after making the declaration re-

quired under paragraph (a) of this section, the U.S. importer has
reason to believe that the declaration or the certification or other in-
formation on which the declaration was based contains information
that is not correct, the importer must, within 30 calendar days after
the date of discovery of the error, make a corrected declaration and
pay any duties that may be due. A corrected declaration will be ef-
fected by submission of a letter or other statement either in writing
or via an authorized electronic data interchange system to the CBP
office where the original declaration was filed specifying the correc-
tion (see §§ 10.482 and 10.483 of this subpart);

5. In § 10.411:
a. The section heading is revised;
b. Paragraph (a) is amended by revising the introductory text

and paragraph (a)(2)(iv) and by removing paragraphs (a)(2)(vii) and
(a)(3);

c. Current paragraphs (b), (c), (d), and (e) are re-designated as
paragraphs (c), (d), (e), and (f), respectively;

d. A new paragraph (b) is added;
e. The introductory text of re-designated paragraph (c) is re-

vised;
f. Re-designated paragraphs (d) and (e)(2) and the introductory

text to re-designated paragraph (f) are revised.
The additions and revisions to § 10.411 read as follows:

§ 10.411 Certification of origin or other information.

(a) Contents. An importer who claims preferential tariff treat-
ment on a good must submit, at the request of the port director, a
certification of origin or other information demonstrating that the
good qualifies as originating. A certification or other information
submitted to CBP under this paragraph:

* * * * *
(2) * * *

(iv) A description of the good for which preferential tariff treat-
ment is claimed, which must be sufficiently detailed to relate it to
the invoice and the HS nonmenclature;

* * * * *
(b) Statement. A certification submitted to CBP under paragraph

(a) of this section must include a statement, in substantially the fol-
lowing form:
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‘‘I Certify that:

The information on this document is true and accurate and I
assume the responsibility for proving such representations. I
understand that I am liable for any false statements or mate-
rial omissions made on or in connection with this document;

I agree to maintain, and present upon request, documentation
necessary to support this certification, and to inform, in writ-
ing, all persons to whom the certification was given of any
changes that could affect the accuracy or validity of this certifi-
cation; and

The goods originated in the territory of one or more of the par-
ties, and comply with the origin requirements specified for
those goods in the United States-Chile Free Trade Agreement;
there has been no further production or any other operation
outside the territories of the parties, other than unloading, re-
loading, or any other operation necessary to preserve it in good
condition or to transport the good to the United States; and

This document consists of pages, including all attach-
ments.’’

(c) Responsible official or agent. A certification submitted under
paragraph (a) of this section must be signed and dated by a respon-
sible official of the importer; exporter; or producer; or by the import-
er’s, exporter’s, or producer’s authorized agent having knowledge of
the relevant facts. The certification must include the legal name and
address of the responsible official or authorized agent signing the
certification, and should include that person’s telephone and e-mail
address, if available. If the person making the certification is not the
producer of the good, or the producer’s authorized agent, the person
may sign the certification of origin based on:

* * * * *
(d) Language. The certification or other information submitted

under paragraph (a) of this section must be completed either in the
English or Spanish language. If the certification or other informa-
tion is completed in Spanish, the importer must also provide to the
port director, upon request, a written English translation of the cer-
tification or other information.

(e) * * *
(2) Multiple importations of identical goods into the United

States that occur within a specified blanket period, not exceeding 12
months. In the case of multiple shipments of identical goods, the cer-
tification must specify the blanket period in ‘‘mm/dd/yyyy to mm/dd/
yyyy’’ format.
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(f) Preference criteria. The preference criterion to be included on
the certification or other information as required in paragraph
(a)(2)(vi) of this section is as follows:

* * * * *
6. Section 10.412 is amended by revising paragraphs (a) and (b)(1)

and by removing paragraph (d). The revisions to paragraphs (a) and
(b)(1) read as follows:

§ 10.412 Importer obligations.

(a) General. An importer who makes a declaration under
§ 10.410(a) of this subpart is responsible for the truthfulness of the
declaration and of all the information and data contained in the cer-
tification or other information submitted to CBP under § 10.411(a)
of this subpart, for submitting any supporting documents requested
by CBP, and for the truthfulness of the information contained in
those documents. CBP will allow for the direct submission by the ex-
porter or producer of business confidential or other sensitive infor-
mation, including cost and sourcing information.

(b) Compliance. In order to make a claim for preferential tariff
treatment under § 10.410 of this subpart, the importer:

(1) Must have records that explain how the importer came to
the conclusion that the good qualifies for preferential tariff treat-
ment. Those records must include documents that support a claim
that the article in question qualifies for preferential tariff treatment
because it meets the applicable rules of origin set forth in General
Note 26, HTSUS, and in this subpart. Those records may include a
properly completed certification or other information as set forth in
§ 10.411 of this subpart; and

* * * * *
7. Section 10.413 is amended by adding the words ‘‘of this sub-

part’’ immediately following the reference to ‘‘§ 10.411’’ each place it
appears;

8. Section 10.414 is amended by revising the section heading,
paragraph (a) introductory text, and paragraph (b) to read as fol-
lows:

§ 10.414 Certification or other information not required.

(a) General. Except as otherwise provided in paragraph (b) of this
section, an importer will not be required to submit a certification or
other information demonstrating that the good qualifies as originat-
ing under § 10.411(a) of this subpart for:

* * * * *
(b) Exception. If the port director determines that an importation

described in paragraph (a) of this section may reasonably be consid-
ered to have been carried out or planned for the purpose of evading
compliance with the rules and procedures governing claims for pref-
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erence under the US-CFTA, the port director will notify the importer
in writing that for that importation the importer must submit to
CBP a valid certification or other information demonstrating that
the good qualifies as originating. The importer must submit such a
certification or other information within 30 calendar days from the
date of the written notice. Failure to timely submit the certification
or other information will result in denial of the claim for preferential
tariff treatment.

9. Section 10.415 is amended by revising the paragraph (a) intro-
ductory text to read as follows:

§ 10.415 Maintenance of records.

(a) General. An importer claiming preferential tariff treatment for
a good imported into the United States must maintain, for five years
after the date of importation of the good, a certification (or a copy
thereof) or other information demonstrating that the good qualifies
as originating, and any records and documents that the importer has
relating to the origin of the good, including records and documents
associated with:

* * * * *
10. Section 10.416 is amended by revising paragraph (a) and by

adding the words ‘‘of this subpart’’ immediately following the refer-
ence to ‘‘§ 10.463’’ in paragraph (b). Revised paragraph (a) reads as
follows:

§ 10.416 Effect of noncompliance; failure to provide docu-
mentation regarding transshipment.

(a) Effect of noncompliance. If the importer fails to comply with
any requirement under this subpart, including submission of a certi-
fication of origin or other information demonstrating that the good
qualifies as originating under § 10.411(a) of this subpart or submis-
sion of a corrected certification under § 10.413 of this subpart, the
port director may deny preferential tariff treatment to the imported
good.

* * * * *
11. Section 10.420 is amended by adding the words ‘‘of this sub-

part’’ immediately following each of the references in the section to
‘‘§ 10.421,’’ ‘‘§ 10.451,’’ ‘‘§ 10.421(a) or (b),’’ and ‘‘§ 10.421(c)’’;

12. Section § 10.421 is amended by adding the words ‘‘of this sub-
part’’ immediately following the reference to ‘‘§ 10.420’’ in the intro-
ductory text and by removing the term ‘‘HTS’’ each place it appears
in the section (and footnote) and adding, in its place, the term
‘‘HTSUS’’;

13. Section 10.422 is amended by adding the words ‘‘of this sub-
part’’ immediately following the reference to ‘‘§ 10.421’’ in the para-
graph (a) introductory text, by re-designating current paragraphs
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(a)(2)(ii) through (a)(2)(vii) as paragraphs (a)(2)(iii) through
(a)(2)(viii), respectively, by adding a new paragraph (a)(2)(ii), and by
revising paragraph (d)(2). New paragraph (a)(2)(ii) and revised para-
graph (d)(2) read as follows:

§ 10.422 Submission of certificate of eligibility.

(a) * * *
(2) * * *

(ii) The legal name and address of the responsible official or
authorized agent of the importer signing the certificate (if different
from the importer of record), and that person’s telephone and e-mail
address, if available;

* * * * *
(d) * * *

(2) Multiple importations of identical goods into the United
States that occur within a specified blanket period, not exceeding 12
months, set out in the certificate.

14. Section 10.424 is amended by adding the words ‘‘of this sub-
part’’ immediately following the reference to ‘‘§ 10.422’’ in paragraph
(a) and immediately following the reference to ‘‘§ 10.425’’ in para-
graph (b);

15. Section 10.440 is amended by removing the word ‘‘part’’ each
place it appears and adding, in its place, the word ‘‘subpart’’;

16. Section 10.441 is amended by removing the word ‘‘part’’ in
paragraph (a) and adding, in its place, the word ‘‘subpart’’, and by re-
vising paragraphs (b)(2) and (b)(4) to read as follows:

§ 10.441 Filing procedures.

* * * * *
(b) * * *

(2) Subject to § 10.413 of this subpart, a copy of a certification
of origin or other information demonstrating that the good qualifies
for preferential tariff treatment;

* * * * *
(4) A written statement indicating whether or not any person

has filed a protest relating to the good under any provision of law;
and if any such protest has been filed, the statement must identify
the protest by number and date.

17. Section 10.442 is amended by removing the word ‘‘part’’ each
place it appears in paragraphs (a) and (d)(1) and adding, in its place,
the word ‘‘subpart’’, and by revising the heading and text of para-
graph (b), the second sentence of paragraph (c)(2), paragraph (d)(2),
and the second and third sentences of paragraph (d)(3). The revi-
sions to paragraphs (b), (c)(2), (d)(2) and (d)(3) read as follows:
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§ 10.442 CBP processing procedures.

* * * * *
(b) Pending protest or judicial review. If the port director deter-

mines that any protest relating to the good has not been finally de-
cided, the port director will suspend action on the claim for refund
filed under this subpart until the decision on the protest becomes fi-
nal. If a summons involving the tariff classification or dutiability of
the good is filed in the Court of International Trade, the port director
will suspend action on the claim for refund filed under this subpart
until judicial review has been completed.

(c) * * *
(2) * * * If the entry is otherwise to be

reliquidated based on administrative review of a protest or as a re-
sult of judicial review, the port director will reliquidate the entry
taking into account the claim for refund under this subpart.

(d) * * *
(2) Unliquidated entry. If the port director determines that a

claim for a refund filed under this subpart should be denied and the
entry covering the good has not been liquidated, the port director
will deny the claim in connection with the liquidation of the entry,
and notice of the denial and the reason for the denial will be pro-
vided to the importer in writing or via an authorized electronic data
interchange system.

(3) * * * If the entry is otherwise to be
reliquidated based on administrative review of a protest or as a re-
sult of judicial review, such reliquidation may include denial of the
claim filed under this subpart. In either case, the port director will
give the importer notice of the denial and the reason for the denial in
writing or via an authorized electronic data interchange system.

18. Section 10.450 is amended by adding the words ‘‘of this sub-
part’’ immediately following the reference to ‘‘§§ 10.450 through
10.463’’ in the introductory text;

19. Section 10.455 is amended by revising paragraph (a)(1), the
heading to paragraph (b), and paragraphs (b)(1)(i), (b)(2)(i), and (c)
to read as follows:

10.455 Value of materials.

(a) * * *
(1) In the case of a material imported by the producer of the

good, the adjusted value of the material with respect to that impor-
tation;

* * * * *
(b) Permissible additions to, and deductions from, the value of

materials.

* * *
(1) * * *
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(i) The costs of freight, insurance, packing and all other costs
incurred in transporting the material to the location of the producer;

* * * * *
(2) * * *

(i) The costs of freight, insurance, packing and all other costs
incurred in transporting the material to the location of the producer;

* * * * *
(c) Accounting method. Any cost or value referenced in General

Note 26(n), HTSUS, and this subpart, must be recorded and main-
tained in accordance with the generally accepted accounting prin-
ciples applicable in the territory of the Party in which the good is
produced (whether Chile or the United States).

20. In § 10.457, paragraph (a)(4) is amended by removing the
word ‘‘country’’ each place it appears and adding, in its place, the
word ‘‘Party’’;

21. In § 10.458, paragraph (a) is amended by removing the word
‘‘country’’ each it appears and adding, in its place, the word ‘‘Party’’;

22. Section 10.460 is amended by removing the term
‘‘§ 10.402(n)’’ and adding, in its place, the term ‘‘§ 10.402(o)’’;

23. Section 10.461 is amended by adding in Example 1 the words
‘‘of this subpart’’ at the end of the parenthetical phrase ‘‘see
§ 10.454(a)’’ in the third sentence;

24. In § 10.470, paragraph (a) is amended by revising the head-
ing and the first two sentences of the introductory text, to read as
follows:

§ 10.470 Verification and justification of claim for preferen-
tial tariff treatment.

(a) Verification. A claim for preferential tariff treatment made un-
der § 10.410 of this subpart, including any statements or other in-
formation submitted to CBP in support of the claim, will be subject
to such verification as the port director deems necessary. In the
event that the port director is provided with insufficient information
to verify or substantiate the claim, the port director may deny the
claim for preferential tariff treatment. * * *

* * * * *
25. Section 10.473 is amended by revising the introductory text

and paragraph (c) to read as follows:

10.473 Issuance of negative origin determinations.

If CBP determines, as a result of an origin verification initiated
under this subpart, that the good which is the subject of the verifica-
tion does not qualify as an originating good, it will issue a determi-
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nation in writing or via an authorized electronic data interchange
system to the importer that sets forth the following:

* * * * *
(c) With specific reference to the rules applicable to originating

goods as set forth in General Note 26, HTSUS, and in §§ 10.450
through 10.463 of this subpart, the legal basis for the determination;
and

* * * * *
26. Section 10.474 is amended by removing the words ‘‘CBP finds’’

and adding, in their place, the words ‘‘verification or other informa-
tion reveals’’;

27. In § 10.483, paragraph (a)(2) is amended by removing the
word ‘‘part’’ and adding, in its place, the word ‘‘chapter,’’ and para-
graph (c) is revised to read as follows:

§ 10.483 Framework for correcting declarations and certifi-
cations.

* * * * *
(c) Statement. For purposes of this subpart, each corrected decla-

ration or notification of an incorrect certification must be accompa-
nied by a statement, submitted in writing or via an authorized elec-
tronic data interchange system, which:

* * * * *

PART 191 – DRAWBACK

28. The general authority citation for Part 191 continues to read
as follows:

AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 3(i),
Harmonized Tariff Schedule of the United States), 1313, 1624.

* * * * *
29. Section 191.0 is amended by removing the last sentence.

DEBORAH J. SPERO,
Acting Commissioner,

Customs and Border Protection.

Approved: December 15, 2006

TIMOTHY E. SKUD,
Deputy Assistant Secretary of the Treasury.

[Published in the Federal Register, December 20, 2006 (FR 76127)]
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General Notices

Automated Commercial Environment (ACE): National
Customs Automation Program Test Of Automated Truck

Manifest for Truck Carrier Accounts; Deployment Schedule

AGENCY: Customs and Border Protection; Department of Home-
land Security.

ACTION: General notice.

SUMMARY: The Bureau of Customs and Border Protection, in con-
junction with the Department of Transportation, Federal Motor Car-
rier Safety Administration, is currently conducting a National Cus-
toms Automation Program (NCAP) test concerning the transmission
of automated truck manifest data. This document announces the
next group, or cluster, of ports to be deployed for this test.

DATES: The ports identified in this notice, in the State of Vermont,
are expected to be fully deployed for testing by December 31, 2006.
Comments concerning this notice and all aspects of the announced
test may be submitted at any time during the test period.

FOR FURTHER INFORMATION CONTACT: Mr. James
Swanson via e-mail at james.d.swanson@dhs.gov.

SUPPLEMENTARY INFORMATION:

Background

The National Customs Automation Program (NCAP) test concern-
ing the transmission of automated truck manifest data for truck car-
rier accounts was announced in a General Notice published in the
Federal Register (69 FR 55167) on September 13, 2004. That no-
tice stated that the test of the Automated Truck Manifest would be
conducted in a phased approach, with primary deployment sched-
uled for no earlier than November 29, 2004.

A series of Federal Register notices have announced the imple-
mentation of the test, beginning with a notice published on May 31,
2005 (70 FR 30964). As described in that document, the deployment
sites for the test have been phased in as clusters. The ports identi-
fied belonging to the first cluster were announced in the May 31,
2005, notice. Additional clusters were announced in subsequent no-
tices published in the Federal Register including: 70 FR 43892,
published on July 29, 2005; 70 FR 60096, published on October 14,
2005; 71 FR 3875, published on January 24, 2006; 71 FR 23941, pub-
lished on April 25, 2006; and 71 FR 42103, published on July 25,
2006.
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New Cluster

Through this notice, CBP announces that the next cluster of ports
to be brought up for purposes of deployment of the test, to be fully
deployed by December 31, 2006, will be all ports in the State of Ver-
mont. This deployment is for purposes of the test of the transmission
of automated truck manifest data only; the Automated Commercial
Environment (ACE) Truck Manifest System is not yet the mandated
transmission system for these ports. The ACE Truck Manifest Sys-
tem will become the mandatory transmission system in these ports
only after publication in the Federal Register of 90 days notice, as
explained by CBP in the Federal Register notice published on Oc-
tober 27, 2006 (71 FR 62922).

Previous NCAP Notices Not Concerning Deployment
Schedules

On Monday, March 21, 2005, a General Notice was published in
the Federal Register (70 FR 13514) announcing a modification to
the NCAP test to clarify that all relevant data elements are required
to be submitted in the automated truck manifest submission. That
notice did not announce any change to the deployment schedule and
is not affected by publication of this notice. All requirements and as-
pects of the test, as set forth in the September 13, 2004 notice, as
modified by the March 21, 2005 notice, continue to be applicable.

Dated: December 18, 2006

JAYSON P. AHERN,
Assistant Commissioner,

Office of Field Operations.

[Published in the Federal Register, December 26, 2006 (71 FR 77404)]
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DEPARTMENT OF HOMELAND SECURITY,
OFFICE OF THE COMMISSIONER OF CUSTOMS.

Washington, DC, December 20, 2006,
The following documents of the Bureau of Customs and Border

Protection (‘‘CBP’’), Office of Regulations and Rulings, have been de-
termined to be of sufficient interest to the public and CBP field of-
fices to merit publication in the CUSTOMS BULLETIN.

Myles B. Harmon for SANDRA L. BELL,
Executive Director,

Regulations and Rulings Office of Trade.

r

19 CFR PART 177

PROPOSED MODIFICATION OF RULING LETTER
RELATING TO THE COASTWISE TRANSPORTATION OF

MERCHANDISE PURSUANT TO 46 U.S.C. § 55102

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification of ruling letter relating to
the coastwise transportation of merchandise pursuant to 46 U.S.C.
§ 55102.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises
interested parties that Customs and Border Protection (‘‘CBP’’) in-
tends to modify a ruling letter relating to the coastwise transporta-
tion of merchandise pursuant to 46 U.S.C. App. § 883, recodified as
46 U.S.C. § 55102, by Pub. L. 109–304, enacted on October 6, 2006.
Comments are invited on the correctness of the proposed action.

DATE: Comments must be received on or before February 2, 2007.

ADDRESS: Written comments (preferably in triplicate) are to be
addressed to U.S. Customs and Border Protection, Office of Regula-
tions and Rulings, Attention: Trade and Commercial Regulations
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229.
Comments submitted may be inspected at Customs and Border Pro-
tection, 799 9th Street, N.W., Washington, D.C. during regular busi-
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ness hours. Arrangements to inspect submitted comments should be
made in advance by calling Joseph Clark at (202) 572–8768.

FOR FURTHER INFORMATION CONTACT: Gerry O’Brien,
Cargo Security, Carriers, and Immigration Branch, (202) 572–8730.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103–182, 107 Stat. 2057), (hereinafter ‘‘Title VI’’), became effective.
Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are ‘‘informed compliance’’ and ‘‘shared responsibility.’’ These
concepts are premised on the idea that in order to maximize volun-
tary compliance with Customs laws and regulations, the trade com-
munity needs to be clearly and completely informed of its legal obli-
gations. Accordingly, the law imposes a greater obligation on CBP to
provide the public with improved information concerning the trade
community’s responsibilities and rights under the Customs and re-
lated laws. In addition, both the trade and CBP share responsibility
in carrying out import requirements. For example, under section 484
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer
of record is responsible for using reasonable care to enter, classify
and value imported merchandise, and provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP in-
tends to modify a ruling letter relating to coastwise transportation.

In HQ 115099, dated September 27, 2000, set forth as Attachment
A to this document, CBP ruled that the transportation of hydrocar-
bons and/or produced water by a foreign-flag drill ship from a
coastwise point (i.e., a well on the Outer Continental Shelf which has
been drilled and equipped with devices and equipment to produce
hydrocarbons) to another location on the high seas for transship-
ment to a coastwise-qualified barge, which subsequently transports
that cargo to a different coastwise point, would not constitute a vio-
lation of 46 U.S.C. App. § 883, recodified as 46 U.S.C. § 55102 by
Pub. L. 109–304, enacted on October 6, 2006.

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify HQ
115099 in order to reflect that the described transportation would re-
sult in a violation of 46 U.S.C. § 55102 with respect to the use of the
foreign-flag drill ship. Proposed HQ 116737, modifying HQ 115099,
is set forth as Attachment B to this document. Before taking this ac-
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tion, we will give consideration to any written comments timely re-
ceived.

DATED: December 19, 2006

VIRGINIA L. BROWN,
Director,

Border Security and Trade Compliance Division.

Attachments

r

[ATTACHMENT A]

DEPARTMENT OF HOMELAND SECURITY.
BUREAU OF CUSTOMS AND BORDER PROTECTION,

HQ 115099
September 27, 2000

VES–3–15–RR:IT:EC 115099 GEV
CATEGORY: Carriers

GEORGE H. ROBINSON, JR., ESQ.
LISKOW & LEWIS
822 Harding Street
P.O. Box 52008
Lafayette, Louisiana 70505–2008

RE: Mobile Offshore Drilling Unit; Coastwise Trade; Outer Continental
Shelf; 43 U.S.C. § 1333(a); 46 U.S.C. App. § 883

DEAR MR. ROBINSON:
This is in response to your letters of June 15, 2000, August 31, 2000, and

September 12, 2000, requesting a ruling on behalf of your clients, Amoco
Production Company (‘‘Amoco’’) and BP Exploration & Oil Inc. (‘‘BPX’’) (col-
lectively referred to as ‘‘BP Amoco’’), regarding their proposed use of the
foreign-flag mobile offshore drilling unit, DISCOVERER ENTERPRISE,
(the ‘‘drill ship’’) to conduct oil and gas well drilling, testing, completion, un-
loading and clean-up activities at multiple prospective sites in the deep wa-
ter of the Gulf of Mexico on the Outer Continental Shelf (OCS). As you know,
we also discussed this matter in a meeting on September 7, 2000, here at
Customs Headquarters. Our ruling is set forth below.

FACTS:
Amoco and BPX are the Minerals Management Service designated opera-

tors in numerous blocks in the deepwater Gulf of Mexico, on the Outer Con-
tinental Shelf. The plans for drilling and preparing such blocks for long term
production may be summarized as follows.

BP Amoco plans to use the foreign-built and flagged drill ship in the op-
eration, because there is only one U.S.-built and flagged drilling vessel ca-
pable of drilling in the prospect’s water depths, which range from approxi-
mately 5480 feet to 6270 feet. At each prospective site - 2 - affected by this
request, there will be no installation of any devices or artificial islands per-
manently or temporarily attached to the seabed for the purpose of exploring
for, developing, or producing hydrocarbons, except that some of the sites will
have been pre-drilled and temporarily abandoned (i.e., coastwise points).
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This request addresses only those drill sites where no installation of devices
for mineral exploration have been installed (i.e., a ‘‘pristine ocean floor).
Consequently, unless otherwise noted, all references to ’’drill sites‘‘ will refer
to those pristine sea floors. The drill ship will not call at any port of the
United States or place within the jurisdiction of the customs laws of the
United States other than as noted below.

The drill ship is totally dynamically positioned, and no anchors, chains, or
cables will be deployed in the seabed to hold the vessel in position at any
time during the operation. The dynamic positioning system consists of the
use of electronically controlled (propeller driven) thrusters to hold the drill
ship on station during operations.

The respective drill sites will be marked for direction of the drill ship to
the drill site by an array of ’’transponders‘‘ which will be temporarily in-
stalled. The array consists of 5 acoustic transponders (commonly referred to
as COMPATT’S) that are placed in a star-shaped pattern at a distance about
35% of the water depth from the well location. Each transponder assembly
consists of 200 pounds of lead anchor, 20 feet of hemp rope and the transpon-
der (8 inch diameter by 30 inches long) with a 20 inch cube float around the
cylinder. The assembly is installed by a remote operated vehicle (ROV)
which swims down and places the assembly at the appropriate location on
the seabed. The ROV is considered part of the drill ship’s equipment and
gear necessary to fulfill its exploration and production mission. All of this
equipment will be fixed on the drilling ship upon arrival at each prospective
site.

The transponders communicate with the dynamic positioning system on
the drill ship to initially guide it onto the drill site; thereafter the transpon-
ders serve to communicate with the dynamic positioning system to maintain
the vessel on station.

When the drill ship arrives at the first drill site on the OCS, it will be
transporting only members of its regular complement, those personnel nec-
essary for the routine functioning of the unit, including crew, industrial per-
sonnel, general maintenance and support personnel, and only legitimate
equipment, stores and supplies for use in its nautical and drilling opera-
tions. The DISCOVERER ENTERPRISE is equipped with the capability for
’’dual-activity‘‘ drilling, which allows for drilling tasks associated with a
single well to be accomplished in a concurrent rather than a sequential man-
ner, by utilizing two complete drilling systems under a single derrick aboard
the rig. To permit dual-activity capability, the drill ship will be equipped
with two identical drilling systems which will possess a rotary table, com-
plete set of travelling gear, a top drive, draw works, and a motion compensa-
tor.

At the initial drill site, and each subsequent drill site, the drill ship will
drill and possibly test a well, leaving a subsurface well-head approximately
ten (10) feet tall. The drill ship will have an extended well-testing capability,
allowing the unit to store up to 120,000 barrels of hydrocarbons, produced
during testing, in tanks in the hull.

Additionally, it is anticipated that the drill ship will also produce by- prod-
ucts of the produced hydrocarbons. Such by-products basically consist of pro-
duced water that has been separated aboard the drill ship from the mer-
chantable hydrocarbons but with an oil content in excess of EPA maximum
volume for discharge overboard. The produced water will also be stored
aboard the drill ship in separate tanks.
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After completion of planned well operations at a drill site, the vessel plans
to move to other described drill sites on the OCS for the purpose of drilling
other wells, and upon arrival at those drill sites, there will be no installation
or other devices or artificial islands for developing or producing resources,
other than the transponder array. The transponder array will be removed af-
ter the drill ship departs each drill site, and another transponder array will
be temporarily set in place at the next drill site. Subsequent to completion of
planned well operations, when the drill ship moves from the initial drill site
it will be carrying produced hydrocarbons and produced water in its storage
tanks.

The drill ship will not be transporting any passengers or any other equip-
ment and materials except as noted immediately above. The same will apply
to the vessel when it moves from drill site to drill site on the OCS. In the
event that supplies or personnel must be mobilized from the United States
to the drill site, BP Amoco will utilize coastwise-qualified vessels.

BP Amoco anticipates that once the drill ship’s hull reaches a sufficient
quantity of produced hydrocarbons and produced water to warrant off-
loading, a coastwise-qualified barge will meet the drill ship at a point on the
high seas (outside of the territorial sea) to accomplish the task. The material
loaded onto the coastwise-qualified vessel will then return to a Gulf Coast
area refinery for processing and disposal. The drill ship, at the time of off-
loading, will have disengaged from the coastwise point (i.e., the temporarily
abandoned well). The drill ship will not transport the produced hydrocar-
bons or the produced water from one coastwise point to another, specifically
including temporarily abandoned well sites.

ISSUES:
1. Whether the transportation of hydrocarbons and/or produced water by

the foreign-flagged drill ship from a coastwise point (i.e., a well which
has been drilled and equipped with devices and equipment to produce
hydrocarbons, on the OCS, within the Exclusive Economic Zone (EEZ)),
to a location on the high seas within the EEZ for transshipment to a
coastwise-qualified barge would constitute a violation of 46 U.S.C. App.
§ 883.

2. Whether the movement of the foreign-flagged drill ship from one
coastwise point to another, when laden with hydrocarbons and/or pro-
duced water, loading additional hydrocarbons and produced water at
coastwise and non-coastwise points but not unlading at another
coastwise point, constitutes a violation of 46 U.S.C. App. § 883.

3. Whether the temporary placement of the transponder array at the drill
sites where there is no other device or installation of any type would
constitute a coastwise point prior to arrival of the subject drill ship on
location at the respective drill sites.

LAW AND ANALYSIS:
Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the

merchandise coastwise law often called the ‘‘Jones Act’’), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented).

Section 4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated
pursuant to the aforementioned statute, provides, in pertinent part, as fol-

BUREAU OF CUSTOMS AND BORDER PROTECTION 29



lows: A coastwise transportation of merchandise takes place, within the
meaning of the coastwise laws, when merchandise laden at a point em-
braced within the coastwise laws (‘‘coastwise point’’) is unladen at another
coastwise point, . . .’’ (Emphasis added)

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea
baseline, and to points located in internal waters, landward of the territorial
sea baseline, in cases where the baseline and the coastline differ. The U.S.
EEZ is defined in Presidential Proclamation 5030 of March 10, 1983 (48 FR
10605), as extending outward for 200 nautical miles from the baseline from
which the territorial sea is measured.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

. . . the subsoil and seabed of the outer Continental Shelf and to all arti-
ficial islands, and all installations and other devices permanently or
temporarily attached to the seabed, which may be erected thereon for
the purpose of exploring for, developing, or producing resources
therefrom . . . to the same extent as if the outer Continental Shelf were
an area of exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95–372, Title II, § 203, 92 Stat. 635), to add, among other things,
the language concerning temporary attachment to the seabed. The legisla-
tive history associated with this amendment is telling, wherein it is stated
that:

. . . It is thus clear that Federal law is to be applicable to all activities or
all devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurte-
nances, on the OCS for exploration, development, or production pur-
poses. [House Report 95–590 on the OCSLA Amendment of 1978, page
128, reproduced at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the Customs and navi-
gation laws, including the coastwise laws, the laws on entrance and clear-
ance of vessels, and the provisions for dutiability of merchandise, are ex-
tended to mobile oil drilling rigs during the period they are secured to or
submerged onto the seabed of the OCS (Treasury Decision (T.D.) 54281(1)).
We have applied the same principles to drilling platforms, artificial islands,
and similar structures, as well as devices attached to the seabed of the OCS
for the purpose of resource exploration operations, including warehouse ves-
sels anchored over the OCS when used to supply drilling rigs on the OCS.
(see Customs Service Decisions (C.S.D.s) 81–214 and 83–52, and Customs
Ruling Letter 107579, dated May 9, 1985)

With respect to the issues presented for our consideration, we note the fol-
lowing.

The transportation of hydrocarbons and/or produced water by the drill
ship from a coastwise point on the OCS to a location on the high seas (i.e.,
beyond the 3-mile territorial sea where there is no attachment for purposes
of the OCSLA ) where the hydrocarbons and/or produced water are trans-
shipped to a coastwise-qualified barge does not constitute coastwise trade in
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view of the fact that the point of transshipment (i.e., unlading) is not a
coastwise point. Consequently, the foreign-flag drill ship is not prohibited
from engaging in this activity.

Likewise, the lading of hydrocarbons and/or produced water at successive
coastwise points without their being unladed by the drill ship at a coastwise
point does not constitute coastwise trade as defined above and may be ac-
complished by the subject foreign-flag vessel.

As discussed in our meeting of September 7, 2000, and reflected in your
letter of September 12, 2000, our determination with respect to the first two
issues for our consideration renders moot the third issue (i.e., whether the
transponder array constitutes a coastwise point).

HOLDINGS:
1. The transportation of hydrocarbons and/or produced water by the

foreign-flagged drill ship from a coastwise point (i.e., a well which has
been drilled and equipped with devices and equipment to produce hy-
drocarbons, on the OCS, within the EEZ) to another location on the
high seas within the EEZ for transshipment to a coastwise-qualified
barge would not constitute a violation of 46 U.S.C. App. § 883.

2. The movement of a foreign-flagged drill ship from one coastwise point
to another, when laden with hydrocarbons and/or produced water, load-
ing additional hydrocarbons and produced water at coastwise and non-
coastwise points but not unlading at another coastwise point, does not
constitute a violation of 46 U.S.C. App. § 883.

3. As discussed in the Law and Analysis portion of this ruling, the above
two holdings renders moot the third issue for our consideration (i.e.,
whether the transponder array constitutes a coastwise point).

LARRY L. BURTON,
Chief,

Entry Procedures and Carriers Branch.

r

[ATTACHMENT B]

DEPARTMENT OF HOMELAND SECURITY.
BUREAU OF CUSTOMS AND BORDER PROTECTION,

HQ 116737
VES–3–15–RR:BSTC:CCI 116737 GOB

CATEGORY: Carriers
GEORGE H. ROBINSON, JR., ESQ.
LISKOW & LEWIS
822 Harding Street
P.O. Box 52008
Lafayette, Louisiana 70505–2008

RE: HQ 115099 Modified; Mobile Offshore Drilling Unit; Coastwise Trade;
Outer Continental Shelf; 43 U.S.C. § 1333(a); 46 U.S.C. § 55102

DEAR MR. ROBINSON:
This letter is with respect to HQ 115099 dated September 27, 2000, issued

to you on behalf of Amoco Production Company (‘‘Amoco’’) and BP Explora-
tion & Oil Inc. (‘‘BPX’’) (collectively referred to as ‘‘BP Amoco’’), regarding
their proposed use of the foreign-flag mobile offshore drilling unit, DISCOV-
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ERER ENTERPRISE (the ‘‘drill ship’’), to conduct oil and gas well drilling,
testing, completion, unloading and clean-up activities at multiple prospec-
tive sites in the deep water of the Gulf of Mexico on the Outer Continental
Shelf (OCS).

We have reviewed HQ 115099 and have determined that the first holding
therein is incorrect. This ruling sets forth the correct position with respect to
the first holding. Because the second holding of HQ 115099 is correct, we do
not address that subject here.

FACTS:
Amoco and BPX are the Minerals Management Service designated opera-

tors in numerous blocks in the deepwater Gulf of Mexico, on the OCS. The
plans for drilling and preparing such blocks for long term production may be
summarized as follows.

BP Amoco plans to use the foreign-built and flagged drill ship in the op-
eration, because there is only one U.S.-built and flagged drilling vessel ca-
pable of drilling in the prospect’s water depths, which range from approxi-
mately 5,480 feet to 6,270 feet. At each prospective site affected by this
request, there will be no installation of any devices or artificial islands per-
manently or temporarily attached to the seabed for the purpose of exploring
for, developing, or producing hydrocarbons, except that some of the sites will
have been pre-drilled and temporarily abandoned (i.e., coastwise points).
This request addresses only those drill sites where no installation of devices
for mineral exploration have been installed (i.e., a pristine ocean floor). Con-
sequently, unless otherwise noted, all references to ‘‘drill sites’’ will refer to
those pristine sea floors.

The drill ship will not call at any port of the United States or place within
the jurisdiction of the customs laws of the United States other than as noted
below.

The drill ship is totally dynamically positioned, and no anchors, chains, or
cables will be deployed in the seabed to hold the vessel in position at any
time during the operation. The dynamic positioning system consists of the
use of electronically controlled (propeller driven) thrusters to hold the drill
ship on station during operations.

The respective drill sites will be marked for direction of the drill ship to
the drill site by an array of ‘‘transponders’’ which will be temporarily in-
stalled. The array consists of 5 acoustic transponders (commonly referred to
as COMPATT’S) that are placed in a star-shaped pattern at a distance about
35% of the water depth from the well location. Each transponder assembly
consists of 200 pounds of lead anchor, 20 feet of hemp rope and the transpon-
der (8 inch diameter by 30 inches long) with a 20 inch cube float around the
cylinder. The assembly is installed by a remote operated vehicle (ROV)
which swims down and places the assembly at the appropriate location on
the seabed. The ROV is considered part of the drill ship’s equipment and
gear necessary to fulfill its exploration and production mission. All of this
equipment will be fixed on the drilling ship upon arrival at each prospective
site.

The transponders communicate with the dynamic positioning system on
the drill ship to initially guide it onto the drill site; thereafter the transpon-
ders serve to communicate with the dynamic positioning system to maintain
the vessel on station.

When the drill ship arrives at the first drill site on the OCS, it will be
transporting only members of its regular complement, those personnel nec-

32 CUSTOMS BULLETIN AND DECISIONS, VOL. 41, NO. 2, JANUARY 3, 2007



essary for the routine functioning of the unit, including crew, industrial per-
sonnel, general maintenance and support personnel, and only legitimate
equipment, stores and supplies for use in its nautical and drilling opera-
tions. The drill ship is equipped with the capability for ‘‘dual-activity’’ drill-
ing, which allows for drilling tasks associated with a single well to be accom-
plished in a concurrent rather than a sequential manner, by utilizing two
complete drilling systems under a single derrick aboard the rig. To permit
dual-activity capability, the drill ship will be equipped with two identical
drilling systems which will possess a rotary table, complete set of travelling
gear, a top drive, draw works, and a motion compensator.

At the initial drill site, and each subsequent drill site, the drill ship will
drill and possibly test a well, leaving a subsurface well-head approximately
ten feet tall. The drill ship will have an extended well-testing capability, al-
lowing the unit to store up to 120,000 barrels of hydrocarbons, produced dur-
ing testing, in tanks in the hull.

Additionally, it is anticipated that the drill ship will also produce by-
products of the produced hydrocarbons. Such by-products basically consist of
produced water that has been separated aboard the drill ship from the mer-
chantable hydrocarbons but with an oil content in excess of EPA maximum
volume for discharge overboard. The produced water will also be stored
aboard the drill ship in separate tanks.

After completion of planned well operations at a drill site, the vessel plans
to move to other described drill sites on the OCS for the purpose of drilling
other wells, and upon arrival at those drill sites, there will be no installation
or other devices or artificial islands for developing or producing resources,
other than the transponder array. The transponder array will be removed af-
ter the drill ship departs each drill site, and another transponder array will
be temporarily set in place at the next drill site. Subsequent to completion of
planned well operations, when the drill ship moves from the initial drill site
it will be carrying produced hydrocarbons and produced water in its storage
tanks.

The drill ship will not be transporting any passengers or any other equip-
ment and materials except as noted above. The same will apply to the vessel
when it moves from drill site to drill site on the OCS. In the event that sup-
plies or personnel must be mobilized from the United States to the drill site,
BP Amoco will utilize coastwise-qualified vessels.

BP Amoco anticipates that once the drill ship’s hull reaches a sufficient
quantity of produced hydrocarbons and produced water to warrant off-
loading, a coastwise-qualified barge will meet the drill ship at a point on the
high seas (outside of the territorial sea) to accomplish the task. The material
loaded onto the coastwise-qualified vessel will then return to a Gulf Coast
area refinery for processing and disposal. The drill ship, at the time of off-
loading, will have disengaged from the coastwise point (i.e., the temporarily
abandoned well). The drill ship will not transport the produced hydrocar-
bons or the produced water from one coastwise point to another, specifically
including temporarily abandoned well sites.

ISSUE:
Whether the transportation of hydrocarbons and/or produced water by the

foreign-flagged drill ship from a coastwise point (i.e., a well which has been
drilled and equipped with devices and equipment to produce hydrocarbons,
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on the OCS, within the Exclusive Economic Zone (EEZ)), to a location on the
high seas within the EEZ, for transshipment to a coastwise-qualified barge
which subsequently transports that cargo to a different coastwise point,
would constitute a violation of 46 U.S.C. § 55102.

LAW AND ANALYSIS:
Title 46, United States Code, § 55102 (46 U.S.C. § 55102, the merchan-

dise coastwise law often called the ‘‘Jones Act,’’ recodified by Pub. L. 109–
304, enacted on October 6, 2006), provides, in part, that no merchandise
shall be transported between points in the United States embraced within
the coastwise laws, either directly or via a foreign port, or for any part of the
transportation, in any vessel other than one that is coastwise-qualified (i.e.,
U.S.-built, owned and documented).

Section 4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated
pursuant to the aforementioned statute, provides, in pertinent part, as fol-
lows:

A coastwise transportation of merchandise takes place, within the
meaning of the coastwise laws, when merchandise laden at a point em-
braced within the coastwise laws (‘‘coastwise point’’) is unladen at an-
other coastwise point, . . .’’

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea
baseline, and to points located in internal waters, landward of the territorial
sea baseline, in cases where the baseline and the coastline differ. The U.S.
EEZ is defined in Presidential Proclamation 5030 of March 10, 1983 (48 FR
10605), as extending outward for 200 nautical miles from the baseline from
which the territorial sea is measured.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

. . . the subsoil and seabed of the outer Continental Shelf and to all arti-
ficial islands, and all installations and other devices permanently or
temporarily attached to the seabed, which may be erected thereon for
the purpose of exploring for, developing, or producing resources
therefrom . . . to the same extent as if the outer Continental Shelf were
an area of exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95–372, Title II, § 203, 92 Stat. 635), to add, among other things,
the language concerning temporary attachment to the seabed. The legisla-
tive history associated with this amendment is telling, wherein it is stated
that:

. . . It is thus clear that Federal law is to be applicable to all activities or
all devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurte-
nances, on the OCS for exploration, development, or production pur-
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poses. [House Report 95–590 on the OCSLA Amendment of 1978, page
128, reproduced at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the Customs and navi-
gation laws, including the coastwise laws, the laws on entrance and clear-
ance of vessels, and the provisions for dutiability of merchandise, are ex-
tended to mobile oil drilling rigs during the period they are secured to or
submerged onto the seabed of the OCS (Treasury Decision (T.D.) 54281(1)).
We have applied the same principles to drilling platforms, artificial islands,
and similar structures, as well as devices attached to the seabed of the OCS
for the purpose of resource exploration operations, including warehouse ves-
sels anchored over the OCS when used to supply drilling rigs on the OCS
(see Customs Service Decisions (C.S.D.’s) 81–214 and 83–52, and Customs
Ruling Letter 107579, dated May 9, 1985).

In HQ 115099, we stated that the transportation of hydrocarbons and/or
produced water by the drill ship from a coastwise point on the OCS to a loca-
tion on the high seas (i.e., beyond the 3-mile territorial sea where there is no
attachment for purposes of the OCSLA ) where the hydrocarbons and/or pro-
duced water are transshipped to a coastwise-qualified barge which subse-
quently transports that cargo to a different coastwise point does not consti-
tute coastwise trade in view of the fact that the point of transshipment is
not a coastwise point. Consequently, we stated that the foreign-flag drill
ship is not prohibited from engaging in this activity.

We have concluded that this analysis is incorrect. Title 46, United States
Code, § 55102 provides, in part, that no merchandise shall be transported
between points in the United States embraced within the coastwise laws, ei-
ther directly or via a foreign port, or for any part of the transportation, in
any vessel other than one that is coastwise-qualified. The OCS drill site
where the hydrocarbons and/or water are produced, and are then laden onto
the drill ship, is a coastwise point pursuant to the OCSLA. The hydrocar-
bons and/or produced water are then transported from that coastwise point
by the foreign-flagged drill ship to a coastwise-qualified barge on the high
seas (a non-coastwise point) for transshipment. The transportation is com-
pleted when the hydrocarbons and/or produced water are subsequently
transported by the coastwise-qualified barge to a Gulf Coast area refinery (a
second coastwise point). Thus, the hydrocarbons and/or water have been
transported from one coastwise point (the OCS drill site) to another (the
Gulf Coast refinery), albeit with an intervening transshipment on the high
seas. Part of this transportation will be accomplished by the foreign-flagged
drill ship, and part will be accomplished by a coastwise-qualified vessel. The
part of the transportation which will be accomplished by each of the two ves-
sels is within the scope of 46 U.S.C. § 55102, as that statute applies to ’’any
part of the transportation‘‘ between coastwise points. Because the drill ship
is not coastwise-qualified, its transportation of the hydrocarbons and/or pro-
duced water from the OCS drill site to the coastwise-qualified vessel is viola-
tive of 46 U.S.C. § 55102, as it has engaged in part of the transportation of
merchandise between coastwise points.

HOLDING:
The transportation of hydrocarbons and/or produced water by the foreign-

flag drill ship from a coastwise point (i.e., a well which has been drilled and
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equipped with devices and equipment to produce hydrocarbons, on the OCS)
to a location on the high seas for transshipment to a coastwise-qualified
barge, which will then transport the hydrocarbons and/or produced water to
a Gulf Coast area refinery, is violative of 46 U.S.C. § 55102, as the drill ship
will engage in part of the transportation of merchandise from one coastwise
point to a second coastwise point.

EFFECT ON OTHER RULINGS:
HQ 115099 is modified.

GLEN E. VEREB,
Chief,

Cargo Security, Carriers, and Immigration Branch.
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